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FEDERAL POWER—THE WISCONSIN RATE 
CASE. 





‘ 

Railroad Commission et al. v. C. B. & Q. 
Ry., 42 Sup. Ct. 232 (1922). 

If we correctly understand the ratio de- 
cendendi and effect of this decision,. it 
amounts to this: 

(1) The Constitution empowers Con- 
gress “to regulate commerce . . . among 
the several states,” 

(2) Under which Congress is author- 
ized to fix the rate of compensation for 
interstate transportation service, 

(3) And, to that end, has power to en- 
act that suchsrates shall be such as “to earn 
an aggregate annual net railway operating 
income equal to a fair return upon the ag- 
gregate value of the railway property of 
such carriers held for and used in the 
service of transportation” (Transportation 
Act, sec. 422), to-wit, 51% per cent for two 
years with % per cent for improvements, 

(4) And since, because of the inherent 
confusion of interstate and intrastate com- 
merce and the properties devoted to them, 
it is impracticable for the Commission to 
separate them for the purpose of making 
such computation, Congress (through such 
Commission) may directly fix and regulate 
intrastate rates in order to effectuate the 
purpose of securing such return to carriers 
on their investment—may, in fact, enjoin 
the enforcement of intrastate rates fixed by 
a state. And under State of N. Y. v. 
United States et al., 42 Sup. Ct. 239 (1922) 
may do so even though the state has fixed 
the intrastate rate by contract with the car- 
rier. 

In brief, it appears that Congress, under 
its power to regulate interstate commerce, 
can enact that carriers engaged in inter- 
state commerce shall receive rates to pro- 
duce a certain return on their investment, 
and can fix both interstate and intrastate 
rates to accomplish it. 

Such power, it is said, is to be exercised 
where the intrastate rate constitutes an 
“undue, unreasonable or unjust discrimina- 


tion against ‘interstate or foreign com- | 





merce” (1. c. 237%). This, apparently, is 
without reference to whether the state rate 
is confiscatory or such as to violate rights 
of particular shippers or carriers. 

The instant decision and other recent 
ones concerning related matters, may be in 
furtherance of a sound “public policy” as 
that expression is used in its state as well 


as national sense; and the Constitution, in 
these particular instances may be wisely 


construed for the general good, and perhaps 
the legislative purpose of Congress by the 
Transportation Act “to provide the People 
of the United States with adequate trans- 
portation” may be constitutionally justified. 


Perhaps the legislation in question could 
be justified as necessary war emergency 
sequelae—as merely a part of the exercise 
by Congress of its paramount war powers 
to take over and return the systems of 
transportation, making temporary provi- 
sion for their rehabilitation, until the 
status quo is fully established. But, under 
the decision in question, the power of Con- 
gress permanently to regulate and fix in- 
trastate rates (in certain cases, as stated), 
to the exclusion of the states, by virtue of 
the power to regulate interstate commerce, 
is established. 

When we consider other powers granted 
to Congress—even those so infrequently 
noticed, such as: 

5. “To coin money, regulate the value’ 
thereof, and of foreign coin,” etc. 

7%. “To establish postoffices and post 
roads,” 
and contemplate the results that might be 
reached by similar construction and analo- 
gous reasoning, there certainly may be real 
cause for concern at the extent of Fed- 
eral power thereby effected. Congress (and 
possibly the judiciary) promptly con- 
strued the provision relating to post offices 
and post roads as giving the government 
authority to monopolize the business of 
letter carrying, at least. 94 Cent. L. J. 270. 
Since almost every road and street in the 
United States is traversed by post office 
employees performing their duties, Con- 
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gress might, by parity of reasoning, be held 
authorized to enact and enforce various and 
sundry regulations pertaining to their, use 
or even maintenance and construction. We 
refrain from speculation as to what might 
be accomplished under the power to regu- 
late the value of money. 

The gradual extension of federal power 
over commerce and the persons aud things 
engaged in it, through construction of the 
commerce clause (manifested in acts such 


as the Transportation Act and the Em- 
ployers’ Liability Act) has undoubted- 
ly been necessitated by and essential for 


our national growth and progress. But we 
believe the means whereby this was accom- 
plished constitute a dangerous precedent— 
a fact that should be recognized. If the 
integrity of our states as sovereign entities 
is to be maintained there must be a drastic 
change in federal legislative policy. If all 
the powers granted Congress are to be ex- 
tended by construction to the extent that 
the commerce clause has already been, an 
almost complete usurpation of state powers 
will result. 

It may be doubted whether that great 
balance wheel of our federal government, 
the Supreme Court, has always properly 
functioned as such within recent years. 
Too great weight has been given by it to 
the constructions of the Constitution 
adopted by Congress and the administrative 
departments and bureaus, although it must 
be said that it has consistently and im- 
partially applied the same principles to the 
legislative and administrative bodies of the 
states within their own constitutional limi- 
tations. (e. g., Levy Leasing Co. v. Siegel, 
42 Sup. Ct. 289). 

It is.to be hoped that Texas v. Railway, 
42 Sup. Ct. 281 (holding that the Inter- 
state Commerce Commission is not author- 
ized to order that an intrastate railroad may 
abandon operation, where interstate com- 
merce is not burdened nor affected, and 
the state commission has not authorized 
such abandonment) marks judicial recogni- 
tion of the abuses of which Congress and 
the administrative bodies have been — 





NOTES OF IMPORTANT 
DECISIONS. 





UNDER THE FEDERAL EMPLOYER’S 
LIABILITY ACT THE’ RISK OF A FELLOW 
SERVANT’S NEGLIGENCE IS NOT AS- 
SUMED.—Reed vy. Director General of Rail- 
roads, 42 Sup. Ct. 191 (1922), definitely so 
holds, reversing judgment of the Supreme 
Court of Pennsylvania (267 Pa. 86, 110 Atl. 
254), and remanding. The Court said: 

“In actions under the federal act the doc- 
trine of assumption of risk certainly has no 
application when the negligence of a fellow 
servant which the injured party could not have 


foreseen or expected, is the sole, direct, and 
immediate cause of the injury.” 





LIABILITY OF OWNER WHEN CHAUF- 
FEUR USING AUTOMOBILE AS PART 
COMPENSATION.—In the case of Fisher v. 
Fletcher, 138 N. E. 834, the Supreme Court 
of Indiana holds that a chauffeur, who, as part 
of his wages or compensation, was permitted 
to use his employer’s automobile for his own 
pleasure, was a hirer of the automobile, pay- 
ing for its use in services, and therefore a 
bailee for whose negligence the employer as 
bailor was not liable*to a third person. We 
quote as follows from the court’s opinion: 

“It is obvious that when the owner of an 
automobile loans or hires the said automobile 
to another to be used by the latter in his per- 
sonal business, or for his own pleasure, the 
relation of bailor or bailee is thereby created. 
Spelman v. Delano, 177 Mo. App. 28, 163 S. 
W. 300; Allan v. Coglizer (Mo. App.) 208 S. 
W. 102; Lloyd v. Northern P. R. Co., 107 Wash. 
57, 181 Pac. 29, 6 A. L. R: 307; Gibson v. Bes- 
semer, etc., R. Co., 226 Pa. 198, 75 Atl. 194, 
27 L. R. A. (N. S.) 689, 18 Ann. Cas. 535; 
Currie v. Consolidated R. Co., 81 Conn. 383, 71 
Atl. 356. 

“It is alleged in the complaint that the ap- 
pellee, as a part of the wages or compensation 
of the said Clemens, would permit him to 
have full control of and use of his large and 
powerful automobile, to use as he saw fit for 
his own pleasure at such times as he was off 
from his regular duties. This averment, taken 
in connection with other allegations of the 
complaint, clearly shows that at the time the 
said Clemens committed the act of negligence 
resulting in appellant’s injuries he had hired 
the appellee’s automobile, paying for its use 
in services, and by reason of such fact was a 
bailee thereof. It is a general rule that a 
bailor is not liable to third persons for in- 
juries received through the bailee’s negligent 
use of the property bailed. 2 Cyc. 311; 5 Cyc. 
212; 38 Cyc. 488; 6 C. J. 1151; 3 R. C. L. 145; 
Bard v. Yohn, 26 Pa. 482; Herlihy v. Smith, 
116 Mass. 265; New York, etc.; R. Co. v. N. J., 
ete., R. Co., 60 N. J.. Law, 338, 38 Atl. 828, 43 
L. R. A. 849; Woods v. Bowman, 200 Ill. App. 
612; McColligan v. Penn. R. Co., 214 Pa. 229, 
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63 Atl. 792, 6 L. R. A. (N. S.) 544, 112 Am. 
St. Rep. 739.” 





SWITCHMAN MOVING EMPTY CAR EN- 
GAGED IN INTERSTATE COMMERCE.—The 
plaintiff, in O’Neill v. Sioux City Ter. R. Co., 
Iowa, 186 N. W. 633, was a member of a switch- 
ing crew moving an empty tank car over the 
defendant’s tracks to the switch track of the 
owner. The tank car had its origin out of 
the state, and its destination was the plant of 
the owner in the state. Held, that the plain- 
tiff was engaged in interstate commerce, pre- 
cluding recovery for an injury under the state 
Workmen’s Compensation Act. 

Touching this point, the Court said: 

“The car in question had its origin in Chi- 
cago, and its point of destination was the 
Armour packing plant. It was still in transit, 
and had not yet reached its final point of des- 
tination at the time of the aceident. The act 
of the decedent, as a switchman, was one of 
the instrumentalities necessary to complete this 
act of transportation. It was therefore an act 
in interstate commerce. 

“It is argued that car No. 244 was empty at 
the time, and hence not in interstate com- 
merce. If the car was being transported in 
interstate commerce from its point of ship- 
ment in the stockyards in Chicago to the Ar- 
mour packing plant at Sioux City, Iowa, it 
makes no difference whether it was empty 
or loaded at the time the decedent received 
his injury. N. C. R. R. Co. v. Zachary, 232 
U. S. 248, 34 Sup. Ct. 305, 58 L. Ed. 591, Ann. 
Cas. 1914 C 159; C., R. I. & P. Ry. Co. v. 
Wright, 239 U. S. 548, 36 Sup. Ct. 185, 60 L. 
Ed. 431.” 








LAWS AND REGULATIONS CON- 
CERNING PASSPORTS. 


The vacation season will soon be with us 
when quite a few members of the bar and 
many others will make trips to foreign 
lands. Having been one of the tourists in 
Europe during the summer of 1921, I can 
write from experience and may be able to 
advise concerning the acquisition, viseing, 
use and necessity of a passport. Before 
the late war a passport was not an abso- 
lute necessity. Russia and Turkey were 
the only governments of Europe that re- 
quired a passport for admission. During 
the war and since, a passport has been a 
positive requirement, although in the latter 
part of last summer there was some relaxa- 
tion in the enforcement of arbitrary rules, 


to realize that they were losing business, 
and travelers were making loud and caustic 
complaints. Belgium first announced that 
a citizen of one of the allied nations might 
enter and pass through its domain upon 
producing a passport without a vise. It is 
of course evident that European countries 
want tourists to come and spend money. 
In all probability other countries will fol- 
low the example of Belgium; according to 
press reports Switzerland is doing the 
same. 


From a legal standpoint a passport is a 
“warrant of protection and authority to 
travel, granted to persons moving from 
place to place, by the competent officer of 
the issuing country.”* Such a document 
is of great value for identification and as- 
sures care and protection in a foreign coun- 
try, usually in proportion to a country’s 
ability to back up the rights of its citizens.* 


In this country passports are issued by 
the Department of State under the great 
seal. The applicant’s name is inserted, his 
signature and photograph are attached, and 
is a request from one government to per- 
mit the holder “safely and freely to pass, 
and in case of need to give him all lawful 
aid and protection.” Formerly the pass- 
port was issued generally; now the par- 
ticular countries to be visited are named. 
If one desires to visit other countries any 
United States Consul may grant such per- 
mission without a fee. Formerly one pass- 
port would serve husband and wife; now 
the wife requires a separate passport; in 
that way fees are doubled. 


The modus operandi of getting this docu- 
ment is quite simple. Send to the passport 
department at Washington City for a blank 
application; have at least a dozen photos 
made of the applicant; apply to the clerk 
of the United States District Court and 
have one witness to the application; if a 
person of foreign birth applies: he should 
have a certified copy of his citizenship 


(1) Cye. 801. 





because tradesmen and hotel-keepers began 


q (2) Wilson and Tucker Int. Law 141. 
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papers which will be returned to him; pay 
a $10.00 fee; and in the course of two 
weeks, if residing on the Pacific Coast, the 
passport will arrive. 

“The validity of a passport or vise shall 
be limited to two years, unless the Secre- 
tary of State shall by regulation limit the 
validity of such passport or vise to a shorter 
period.” And again, a passport may be 
“issued to a citizen or person owing allegi- 
ance to or entitled to the protection of the 
United States.”* One is reminded of how 
expenses have increased in the past fifty 
years, by reading the Act of June 20, 1874, 
which fixed the fee of a passport at $1.00 


It therefore follows that any alien who 
has declared his intention to become a citi- 
zen of the United States may properly ap- 
ply for a passport. Having received Uncle 
Sam’s passport one ‘would be justified in 
assuming that a trip could be made un- 
hampered to a foreign port. Not so, how- 
ever, for no one may depart unless he 
shows receipts for payment of income tax 
for the two preceding years; or if. not lia- 
ble to pay such tax an affidavit should es- 
tablish that fact. The collectors of inter- 
nal revenue are directed to furnish dupli- 
cate receipts for that purpose when re- 
quested. 

If departing from New York City, for 
instance, it would be prudent to arrive 
there two full days before sailing: first, to 
get a certificate from the officials in the 
custom house at the south end of Broad- 
way showing full payment of the Federal 
income tax; second, to apply to the consul 
of the country where the traveler will first 
land, to obtain a passport vise, unless one 
is bound for Belgium, that is, going to Ant- 
werp. The fee for a vise is different as 
determined by various countries. For Great 
Britain it is $10.00 for a period of one 
year. A vise is an endorsement written or 
stamped upon a passport by an officer of au- 
other country to indicate that he approves 
of the passport holder entering, traveling 
through’ or residing in the country of the 

(3) Sect. 6988, Barnes Fed. Code, 1922. 





viseing official. Formerly the vises were 
general, but in 1921 most of them were 
special; that is, restricting the traveler to 
a particular locality or limiting his time of 
residence -or both. Switzerland wanted 
tourists, and so granted a general vise for 
$1.00. 

To enter Germany, vises for three weeks 
were granted, which could be extended by 
the police authorities; and also the state of 
Bavaria had its own peculiar rules of vise. 
In Germany I disregarded the three weeks 
limit, although a German lawyer saw all 
sorts of dire possibilities; but I maintained 
what the Germans wanted was an endless 
procession of tourists to bring in foreign 
money and as long as I obeyed the local 
laws no one cared about my passport. When 
I arrived in Munich I had to pay for a new 
vise. In Bavaria foreigners were subjected 
to great inconvenience. At Munich I was 
compelled to call six times at police head- 
quarters to announce my arrival and pur- 
pose of staying; to pay 200 marks for a 
permit to remain five days; to give notice 
of my intended departure and to pay three 
marks fee, and sundry other things. Be- 
sides a ten per cent local tax had to be paid 
on the hotel bill. There were so many 
blanks to be filled and questions to be an- 
swered that one not speaking their lan- 
guage would have serious difficulty. The 
people of Munich attributed all this vexa- 
tious red tape to the “Communist admin- 
istration” then in power but unpopular 
with the upper class. 


Sweden and Austria charged $10.00 for 
a vise. They justified this fee by saying: 
“If we enter the United States you charge 
us $10.00, therefore, we demand the same.” 
As every country has its own way of honor- 
ing passports and charging ad libitum, it is 
evident that the passport business is an un- 
mitigated nuisance to the ordinary traveler 
—not only in excessive expense, but in un- 
bearable delays. As an illustration, if an 
American commercial traveler in 1921 
should have gone from Paris to Constanti- 


(4) Bouvier’s Law Dict. 
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nople by rail and returned the same way, 
he would have had to pay for his vises 
alone $160.00, which is more than the 
railroad fare would have been before the 
war.® 


Of course Europe, during the war, went 
passport crazy and they will not fully re- 
cover for some time. The cost of vices 
was the least objectionable; the intermin- 
able delays of procuring them was by far 
the more aggravating. In some consular 
offices there was no pretense last summer 
of handing out a vise short of two days or 
even a week; telegrams had to be sent for 
permission to enter, as in the case of Fin- 
land. No permission could be obtained to 
enter Russia. I applied to the Soviet Am- 
bassador at Stockholm and then at Helsing- 
fors; unless one represented a commercial 
house, labor union, charitable organization 
or scientific society, with credentials, there 
was no chance to enter; and if granted at 
all there would be a delay of about two 
months. 


The vise business will again be dispensed 
with as normal conditions return, but it is 
quite profitable for consulates and therefore 
will die hard. I would advise any one de- 
siring to visit Europe to get a passport in 
ample time; then have it vised in this coun- 
try by the respective consuls of the coun- 
tries that the tourist may visit. The ex- 
pense will not be more but will save hours 
of useless waiting. 


- There will be enough vexation in becom- 
ing accustomed to the evershifting money 
values—what is known over there as the 
“valuta,” meaning rate of exchange. The 
American dollar is the only standard of 
value; daily the papers contain a list of 
currency values and as the paper money 
goes up or down—or rather, as they say, 
the dollar rises or falls in value—so the 
price of everything fluctuates too. Unless 
one has a genius for foreign exchange it 
pecomes a sort of “pigs in clover” puzzle 
as one shifts from one nation to another. 


(5) America and the Balance Sheet of Eu- 
rope, p. 281. 





The best way to carry funds is to pur- 
chase travelers checks issued by express 
companies or banks, for they are redeem- 
able in local money at the current rate of 
exchange when cashed. 

As to the legal status of a tourist in a 
foreign country, it may be said that a pass- 
port does not guarantee him any addition- 
al rights. An alien in a foreign land must 
obey all local laws and is subject to the 
same penalties as the citizens of that coun- 
try. In case of trouble, however, the hold- 
er of a passport may apply to his ambas- 
sador or consul for protection, and if he 
have a genuine grievance, will no doubt be 
granted relief. As the civil law at one time 
held sway over all the then civilized world, 
an expression that has come down to us, 
briefly defines the proper attitude of an 
alien in a foreign land, who desires to 
avoid friction and annoyance, but may 
nevertheless retain his rights and self-re- 
spect as an American citizen—that is, 
“When in Rome, do as the Romans do.” 

Frep H. PETERSON. 

Seattle, Washington. 








COURTS VERSUS COMMISSIONS. 





“For the rational study of the law the black- 
letter man may be the man of the present, but 
the man of the future is the man of statistics 
and the master of economics.” 

—Justice Oliver Wendell Holmes. 

The system of administering justice 
which developed under the influence of the 
black-letter lawyer produced rules of evi- 
dence which are too narrow to permit an 
adequate use of statistics and economics. 
The public demand for regulating and re- 
stricting business produced laws which 
could hardly be made effective, if enforced 
according to the usual rules applied by the 
courts. What is a “reasonable rate” or an 
“unfair practice” is a question that can 
only be answered in particular cases by 
statistical data and by the application of 
the principles of economics. The data ex- 
ists in periodicals, books, rate schedules, 
records, and documents of various kinds, 
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to produce and prove which according to 
common law rules of evidence would be 
difficult, perhaps so difficult as to be wholly 
impracticable. Many such kinds of evi- 
dence, while furnishing data of value in 
answering these economic questions, would 
be inadmissible in a court of law. What 
is a correct rule of economics applicable 
to a particular business is not an estab- 
lished and known fact in the present state 
of that science, if it may be called a science; 
and history, statistics, business experience 
and trade customs and practices all enter 
into a determination of the question. Courts 
with their limitations are not equipped to 
make the investigations, assemble the sta- 
tistical data and learn the customs and prac- 
tices necessary to a correct answer. This 


is perhaps an explanation of the many com- 
missions with judicial functions, although 
they are usually lacking in judicial powers. 
These commissions determine, after proper 
process of law,. what order is just, but the 
power to enforce the order is usually left 


to the courts. 


The most important and widely known 
commissions are the Interstate Commerce 
Commission created in 1887,‘ and the Fed- 
eral Trade Commission authorized by Act 
of Congress September 26, 1914.2 Many 
States have railroad or public service com- 
missions similar in their functions and pro- 
cedure to the Interstate Commerce Com- 
mission, and some States have conferred 
powers analogous to the Federal Trade 
Commission. Congress has created or per- 
mitted departments to create many commis- 
sions with authority to determine the 
amounts of claims due by the United States 
to claimants who have no right to sue in 
the District Courts or in the Court of 
Claims.* Some study of the procedure of 


(1) Act of Feb. 4, 1887, C. 104, 24 Stat. 379, 
Watkins’ Shippers and Carriers, Vol. 2, 928 et 
seq. 

(2) 38 Stat. 717, Watkins’ Shippers and Car- 
riers, Vol. 2, 1400 et seq. 

(3) Under the Act of March 2, 1919, chap. 
94, 40 Stat. 1272, to provide for the adjustment 
of war claims, the Secretary of War and the 
Secretary of the Interior each appointed com- 
missions to take testimony and report the 
— due on claims filed under authority of 
the Act. : . 





these Federal .Commissions and an exam- 
ination of the result of hearings before 
them will aid in determining what value 
they possess as agencies for deciding rights. 
It should be remembered that the question 
of whether there is need for such laws as 
the acts to regulate commerce and the act 
to create a Federal Trade Commission is 
not here under discussion. Here will be 
discussed the relative efficiency of courts 
and commissions in enforcing rights under 
such laws. 

The Interstate Commerce Commission is 
conceded by all who are familiar with its 
work to be the most efficient commission. 
in Washington. Appointments to this Com- 
mission have not been uninfluenced by 
political considerations; notwithstanding 
which, its members generally have been 
men of ability and there have been lawyers 
thereon, beginning with the time of Judge 
Cooley, its first chairman, to the present 
time, who equal in learning and ability 
United States judges, both District judges 
and judges of the Circuit Courts of Ap- 
peals. In contrasting or comparing com- 
missions and courts, the Interstate Com- 
merce Commission is. illustrative of the best 
that can be accomplished by tribunals of 
that kind. 

The Interstate Commerce Commission 
has certain administrative duties not here 
necessary to name.* It has two functions 
that partake of the characteristics of a judi- 
cial proceeding. One of these, making 
rates for the future, is called a legislative 
function; and the other, strictly judicial, is 
making an award of damages for past 
charges of unlawful ratés. To prescribe 
a rate for the future is legislation, to de- 
cide that a rate already paid is unreason- 
able and to award damages to the shipper 
from whom the rate was exacted is judi- 
cial; but the same kind of evidence and a 
like procedure, frequently the same pro- 
cedure, are applied to arrive at both con- 
clusions. What was or is a reasonable rate 

(4) For a somewhat full description of the 


commission’s functions see Sec. 189, Watkins’ 
Shippers and Carriers. 
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depends on many different facts,> among 
which, and fairly illustrative of which, con- 
sideration will be given to rates in other 
territories and on similar commodities in 
the same or other territories, the value of 
the commodity for the transportation of 
which the rate is charged, its susceptibility 
to loss or damage and the space it occupies 
in relation to its weight. Rates are shown 
in many tariffs. Courts would require the 
identification and introduction of these, the 
commission permits a witness to testify 
what the rates are and make tabulations 
of such rates as he thinks are important, 
merely referring to the tariffs by their date 
and official number. Value is shown by 
general statements of witnesses, who may 
have investigated, and by price current re- 
ports. Courts permit much the same char- 
acter of evidence as to value but the com- 
mission is much more liberal and receives 
any testimony that may have any force in 
determining the value. Weights are gen- 
erally shown by a witness who has some 
knowledge of the commodity but liberality 
is the rule in receiving this as all other 
kinds of proof. The Supreme Court leaves 
the impression but does not decide that it 
is legal for the commission to receive hear- 
say testimony.® Further illustration is un- 
necessary. The Supreme Court summar- 
ized the principles as follows :* 


“The inquiry of a board of the character 
of the Interstate Commerce Commission 
should not be too narrowly constrained by 
technical rules as to the admissibility of 
proof. Its function is largely one of in- 


_vestigation, and it should not be hampered 


in making inquiry pertaining to interstate 
commerce by those narrow rules which pre- 
vail in trials at common law, where a strict 
correspondence is required between allega- 
tion and proof.” 

The Commission said :* 


(5) Chap. III, Watkins’ 
riers. 

(6) Spiller v. Atchison T. & S. F. R. Co, 
253 U. S. 117, 64 L. Ed. 810, where is found a 
striking illustration of the liberal rules of evi- 
dence applied by the commission and sustained 
by the Supreme Court. 

(7) Int. Com. Com. v. Baird, 
44, 49 L. Ed. 860, 869, 24 Sup. Ct. 

(8) Advances in Rates, Western Case, 20 I. 
Cc. C. 307. 315: theory on which case tried fol- 
lowed regardless of variance between allega- 


Shippers and Car- 


194 U. S. 25, 
63. 





“Tt must be borne in mind that this Com- 
mission is not a court of law; its function 
is to apply the mandatory and restrictive 
provisions of the Act to Regulate Com- 
merce to stated conditions of fact. We 
must regard the problems presented to us 
from as many standpoints as there are pub- 
lic interests involved.” 

Deciding a question arising on an order 
of the Interstate Commerce Commission by 
announcing a principle of general applica- 
tion, Mr. Justice Lamar said :° 


“In the comparatively few cases in which 
such questions have arisen it has been dis- 
tinctly recognized that administrative orders, 
quasi-judicial in character, are void if a 
hearing was denied; if that granted was 
inadequate or manifestly unfair ; if the find- 
ing was contrary to the ‘indisputable char- 
acter of the evidence * * *, or if the facts 
do not as a matter of law support the order 
made.’ ” 

The Federal Trade Commission has not 
existed so long as the Interstate Commerce 
Commission and has not developed with 
fullness and even a fair degree of certainty 
the principles which shall govern its con- 
clusions. The announced purpose of creat- 
ing this tribunal to regulate business was 
to advise business and remove the uncer- 
tainties of the anti-trust laws. The orig- 
inal purpose was not fully carried out in 
the final form of the statute and so the 
Federal Trade Commission is now merely 
restrictive in its functions and has little 
constructive value. On April 12, 1922 Mr. 
Secretary Hoover, addressing a meeting of 
the representatives- of trade organizations, 
said: 

“The commercial and manufacturing 
community has not asked for more than 
some interpretative help in questions along 
the twilight zone of trade restraint. The 
Federal Trade Commission was originally 
conceived in the sense of providing some 
measure of interpretation of the law but 
a and proof. Heckle v. C. B. & Q. R. Co, 

I. C. C. 513, 514; New York Harbor Case, 
47 I. C. C. 643, 647; but “essential rules of evi- 
dence” must be preserved, A. T. & &, ¥. Ry. 
Co. v. Spiller, 246 Fed. 1, 158 ©. °C. A. 227, re- 


versed; Spiller v. Atchison, T. & S. F. R. Co.,, 
note 6 supra. 

(9) Int. Com. Com. vy. Louisville & N. 
Co., 227 U. S. 88, 57 L. Ed. 431, 33 Sup. Ct. 188, 
For a full discussion of this question citing 
authorities, see Watkins’ Shippers and Carriers, 
Secs. 315, 316 
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these provisions were largely stricken from 
the original legislation. Lately Senator 
Edge and Congressman MacArthur have 
introduced into Congress a proposal for a 
joint congressional inquiry to be held for 
the purpose of considering this situation. 
I believe it would be in public interest if 
the experience of recent years were in- 
quired into by such a committee. * * * The 
real problem is to avoid destroying the good 
in uprooting the evil. Men have been mur- 
dered with brick-bats but that is no reason 
for prohibiting brick houses.” 


However, the discussion here relates to 
procedure more than results, 

Where the pleadings, although not chal- 
lenged before the Commission, failed to 
show “unfair competition,” an order of the 
Federal Trade Commission was set aside, 
the Supreme Court saying :*° 


“Tf, when liberally construed, the com- 
plaint is plainly insufficient to show unfair 
competition within the proper meaning of 
these words, there is no foundation for an 
order to desist—the thing which may be 
prohibited is the method of competition 
specified in the complaint. Such an order 
should follow the complaint; otherwise it 
is improvident, and, when challenged, will 
be annulled by the court.” 

Two Justices dissented and one con- 
curred only in the result reached. Mr. 
Justice Brandeis in the dissenting opinion 
said : 

“So far as appears, neither this nor any 
other court has ever held that an order en- 
tered by the Interstate Commerce Commis- 
sion may be set aside as void, because the 
complaint by which the proceeding was 
initiated, failed to set forth the reasons why 
the rate or the practice complained of was 
unjust or unreasonable; and I cannot see 
why a different rule should be applied to 
orders of the Federal Trade Commission, 
issued under Sec. 5.” 

The Federal Trade Commission has au- 
thority to enjoin (issue an order to cease 
and desist in the language of the statute) 
“unfair methods of competition.” In the 
exercise of this authority it follows rather 
closely the procedure of the Interstate Com- 
merce -Commission and probably similar 


Federal Trade Com. v. 


(10) 
64 L. Ed. 993, 40 Sup. Ct. 


S. 421, 


Gratz, 253 U. 
572. 





rules to those announced above as applied 
to orders of the Interstate Commerce Com- 
mission will be applied by the courts to 
orders of the Federal Trade Commission. 
In actual practice the Federal Trade Com- 
mission permits the introduction of evi- 
dence which would not be competent in a 
court of law or a court of chancery. It 
has been found by the Circuit Court of Ap- 
peals for the Fifth Circuit that proof of 
the “consequences” may justify the Com- 
mission in inferring acts naturally capable 
of producing such consequences. Rather 
inaptly the court said :* 

“We are not of opinion that the order of 
the Commission is subject to .be set aside 
on the ground that no substantial evidence 
supporting its findings of fact was adduced. 
Failure to recognize or concede due pro- 
bative effect to significant circumstances dis- 
closed is a fault in criticism by counsel of 
the evidence adduced.” 

In the phrase “substantial evidence” the 
court probably meant “substantial direct 
evidence” as contrasted with the significant 
circumstantial evidence. 


Commissions whether created by the Con- 
gress or by some head of an executive de- 
partment are usually composed of members 
selected because of political considerations ; 
and are, therefore, less efficient. Those who, 
in the political parlance of Washington, 
are called “lame ducks,” that is Congress- 
men or Senators whose constituents have 
tired of them, usually compose these tem- 
porary commissions. Such commissions 
adopt their own rules of procedure and 
usually admit any kind of testimony that ° 
they wish to hear. Such commissions 
usually organized as stated act generally 
on the assumption that they should pay out 
as little money as possible, they are con- 
trolled more by policy than by a judicial 
attitude. Experience has shown that such 
commissions are not likely to reach equi- 
table conclusions especially when no ap- 
peal is allowed and when the amount 
claimed is substantial. Illustrative of how 


(11) Wholesale procgew Assn. v. Federal 


Trade Com., 277 Fed. 657. 
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such commissions work is a case reviewed by 
a Congressional Committee.’* In this case 
the Government was liable for moneys ex- 
pended and lost after June 18, 1917 and 
claimants were required to take the losses 
before that date. An auditor divided the 
losses not by expenditures but by the dates 
of opening the accounts. Perhaps the adop- 
tion of so absurd a method could not be 
believed without an actual quotation from 
the record. This appears: 

Q. “In arriving at that item of $514,000 
odd, you have assumed that any account al- 
ready opened should be properly charged to 
the period prior to June 18, 1917?” 

A... “Yes.” 


Q. “That is true, even though there was 
an account of a lesser development than 
was afterwards adopted ?” 

A. “I don’t get the question.” 

Q. “Possibly I can make that clearer by 
illustration. 


plant account on the books prior to June 
18, 1917; according to your method in ar- 
riving at that $514,000, everything spent 
for power plants is included in that item?” 


A. “Yes, sir.” 

Q. “Even though there might have been 
a new plant, an enlarged power plant agreed 
on after June 18, 1917?” 

A. “Yes, sir.” 

Q. “Is that true of.each of these items 
which you have mentioned as being in- 
cluded in the $514,000?” 

A. “Yes, sir.” 

The Commission did not follow the plan 
of the auditor although the result reached 
was similar. The Commission found that 
the completed enterprise was 56.6%, the 
result of the expenditures after June 18, 
1917, and to get the amount due applied 
the percentage only to selected expenditures 
made after that date, thus while finding that 
claimant was entitled to 56.6 per cent of 
the whole gave 56.6 per cent of only a part. 

So long as business is regulated by fix- 
ing through an administrative tribunal 
rates and prices and by determining in each 
case after investigation what practices con- 
stitute “unfair methods of competition.” 

(12) Hearings before the Com. on Mines and 


Mining on H. J. Res. 170 (1920). See especially 
pp. 85, 107, 111 


Suppose there was a power- 





there is need for commissions. Such com- 
missions, when composed of men appointed 
for long terms, are better able than courts 
to make the necessary investigations. Rules 
of evidence and of procedure before these 
commissions should and must be liberal, 
practically the only rule of evidence that 
should be adopted is one permitting all 
kinds of testimony which tend to elucidate 
the issue. Procedure should be liberal and 
any procedure that gives the parties oppor- 
tunity to be heard should be held sufficient. 
Whether or not testimony be competent un- 
der common law rules of evidence is im- 
material. All conclusions of such commis- 
ions should, however, be accepted only 
when supported by substantial proof of 
which courts must judge; and all conclu- 
sions of law should be subject to a judi- 
cial review. Temporary-lame-duck com- 
missions should be advisory only and claims 
of citizens against the Government should 
not finally be determined without the right 
of appeal to some court similar to appeals 
in equity cases. On such appeals prima 
facie effect could properly be given to con- 
clusions of fact. 

Pleadings and procedure for a review 
should be sufficiently liberal to prevent 
mere irregularities therein from causing 
dismissals. In this respect courts them- 
selves are becoming more liberal. No 
longer would an indictment be held bad as 
was once done in Missouri where “the” 
was omitted before ‘‘State,” nor would a 
writ of error with service duly acknowl- 
edged and further notice and service waived 
be dismissed because such acknowledgment 
and waiver were had before the writ was 
allowed.*® 

There is room for further liberality in 
the procedural rulings of courts. Frequently 
lawyers are in doubt as to which remedy, 
certiorari or appeal, lies to the Supreme 
Court of the United States, and the prac- 
tice is rather general in such cases to sue 
out a writ of error or take an appeal and 
also to apply for a writ of certiorari. What- 


(13) Cooper v. State, 121 Ga. 578. 
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ever form is used and whatever name be 
given to the process adopted, the Supreme 
Court has the same facts and the same as- 
signments of error and cases should be con- 
sidered regardless of such form or name. 
Sufficient has been shown to establish the 
necessity for proper commissions so long 
as there is regulation of business, and in 
addition to this justification of commissions 
their liberal procedure has had some effect 
in liberalizing the procedure of courts. 
Epcar WATKINS. 


Atlanta, Ga. 








CARRIERS OF PASSENGERS—NEGLIGENCE 


CRONE v. UNITED RYS. CO. OF ST. LOUIS 


236 S. W. 654. 


Supreme Court of Missouri, in Banc, Dec. 30, 
1921. 


Whether a passenger injured in collision with 
a truck when riding on the side next to the space 
between the track and the curb, with his elbow 
protruding beyond the side, while reading a 
newspaper, was guilty of contributory negli- 
gence, held for the jury. 


Charles W. Bates, T. E. Francis, Chauncey 
H. Clarke, and Albert D. Nortoni, all of St. 
Louis, for appellant. 

Sale & Fry, of St. Louis, for respondent. 

GRAVES, J. The points really involved in 
this case can best be determined by a glance 
at the petition. In outlining the petition, the 
causal negligence and another act of negligence 
not charged to be causal must be noted. Plain- 
tiff was a passenger on one of defendant’s cars, 
which cars were operating on double tracks. 
Cars going in one direction would pass cars 
going in the opposite direction. It would ap- 
pear that the sides of cars next to the space 
between the two tracks were equipped with 
more iron protection bars upon the windows 
than were the sides of the cars which ran next 
to the street spaces. The plaintiff, who was a 
passenger, was riding on the side of the car 
next to the street space, so that he averred in 
his petition: 


“That the plaintiff, desiring to go to a point 
on the defendant’s said Olive street line, board- 
ed one of the cars of the defendant at or 
about Twelfth and Olive streets, and became 
and was a passenger on said car on or about 





the 23d day of April, 1917, and having paid 
his tare as such passenger, took a seat to- 
wards the rear of said car on the north side 
thereof, next to the open window thereof, at 
about half past 10 o’clock in the morning 
on said 23d day of April, 1917; that the de- 
ftendant had negligently equipped the openings 
of said windows on the side of the car where 
Plaintiff was sitting with an insufficient num- 
ber of iron bars to protect the bodies and 
arms of passengers in said car from coming 
in contact with objects outside of and near to 
such car; that there were on said side of 
said car only three iron bars with a space 
between said bars of at least five inches, and 
of such a width that the right elbow and a 
portion of the right arm of a passenger on 
the north side of said car, when resting on 
the window sill of said car, or on one of said 
iron bars, would protrude from the side of 
said car. 

“Plaintiff further states that, while sitting 
in said car as aforesaid, he was reading a 
newspaper, with his right arm resting at the 
elbow on the window sill of said car or on 
one of said bars; that the defendant care- 
lessly and negligently operated said car by 
or past an automobile truck that was on the 
north side of said Olive street between the 3100 
and 3200 blocks with the rear end of said 
truck in close proximity to defendant’s car 
tracks; and that in consequence of the afore- 
said negligent operation of said car by the 
defendant said car collided with said truck 
with great force and violence whereby plain- 
tiff’s right arm was struck and broken in 
three places, and the elbow thereof was 
crushed and fractured. 

“Plaintiff states that by reason of said col- 
lision and as a result thereof plaintiff suffered 
a severe nervous shock; that his right arm 
was crushed at the elbow, and the bones of 
said arm were crushed and broken in three 
places above the elbow; and that thereby his 
arm is permanently impaired.” 


It is clear that plaintiff attempts to allege 
two negligent acts: (1) The negligent equip- 
ment of the car windows; and (2) the negli- 
gent operation of the car. It is equally true 
that the only charge of causal negligence is 
the negligent operation of the car. 

The answer was: (1) A general denial; and 
(2) a plea of contributory negligence. Reply 
was a general denial. Verdict and judgment 
was for $8,000, from which this appeal was 
taken by defendant. Details can best be left 
to the opinion. 


I. With the views that we have of this case 
it is not one for lengthy statement or opinion. 
Plaintiff was a passenger (as stated) riding 
upon that side of the car next to the space 
between the car track and the curbing of the 
street. He was reading a newspaper, and had 
his elbow protruding beyond the side of the 
car. There was a plea of contributory negli- 
gence, and this act of the plaintiff in permit- 
ting his elbow to protrude outside of the car 
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is the act of contributory negligence relied up- 
on by learned counsel for appellant. Holding 
a newspaper would indicate that the protru- 
sion of the elbow was not great. Whatever 
be the rule in other jurisdictions, it is settled 
in Missouri that such act is not negligence as 
a matter of law. Our rule is that it is a ques- 
tion for the jury. Gardner v. Met. Street Ry. 
Co., 223 Mo. loc. cit. 419 and 420, 122 S. W. 
1068, 18 Ann. Cas. 1166, and the cases there 
cited. 

II. It will be observed from our statement 
that the petition charges a negligent operation 
of the car “with the rear end of said truck in 
close proximity to defendant’s track.” It might 
have been in “close proximity,’ and yet not in 
dangerous proximity, and this point is made. 
If it was not dangerously close, there was no 
negligence. The fact clearly shown in evidence 
that the greater portion of the car passed in 
safety would indicate that “close” proximity 
was not “dangerous” proximity. It would rather 
tend to show that something intervened be- 
tween the time the motorman started his car 
in passing the end of the truck than that 
there was dangerous proximity when the car 
was started. It is a serious question as to 
whether or not the petition states a cause of 
action in this regard. The negligence charged 
as to the operation of the car has for its basis 
the position of the truck. To make it plain, 
no negligence in the operation of the car is 
charged, save ‘that it was operated when it 
was in “close” proximity to the rear of an auto 
truck. There is not even an allegation that 
the proximity of the truck was such as to make 
it dangerous to try to pass it with the street 
car. “Close proximity” might mean different 
distances. The instructions follow the petition. 
Of this situation urgent complaint is made in 
a brief filed in this court. With our view up- 
on another question, we need only give this 
passing notice. This because the defects can 
be remedied upon a retrial. We have ruled 
supra that plaintiff was not guilty of contribu- 
tory negligence as a matter of law; in other 
words, that there was a case for the jury if 
negligence was properly pleaded. Upon the 
latter we doubt that “close” proximity pleads 
a case of negligence. 

III. We find, however, no insistence in the 
brief and the assignment of errors to the ef- 
fect that the petition failed to state a cause 
of action in regard to negligent operation ex- 
cept in what may be gleaned from the refused 
instructions. As said, this is the only causal 
negligence in the petition. State ex rel. Na- 
tional Newspapers’ Ass’n v. Ellison et al., 176 
S. W. 11. To have causal or actionable negli- 





gence, the petition must charge that the al- 
leged negligent act occasioned the injury. If 
there are two or more alleged negligent acts, 
the petition must connect each as a cause of 
the injury, or that all combined caused it. For 
this the petition before us failed. 

In the assignment of errors we find that it 
is urged that the trial court erred in refus- 
ing to give defendant’s instructions numbered 
16, 17, 18, 19, 20, and 25. Thus by refused in- 
struction No. 16 appellant tried to eliminate 
from the jury’s consideration the alleged negli- 
gence of construction as to bars at the window. 
By refused instruction 18 the appellant asked 
the court to say that plaintiff was not entitled 
to recover the alleged negligence in the opera- 
tion of the car. By refused instruction 19 the 
appellant again tried to get the court to say 
that the only actionable negligence was the 
alleged negligent operation of the car, thus 
again trying to eliminate that part of the neg- 
ligent charge with reference to the bars on the 
windows. The same was requested by refused 
instruction 25. It is more pointed in 25, so 
we quote that instruction: 

“The court instructs the jury that plaintiff is 
not entitled to recover under and upon his al- 
legation ‘that the defendant had negligently 
equipped the openings of said windows on the 
side of the car where plaintiff was sitting with 
an insufficient number of iron bars to pro- 
tect the bodies and arms of passengers in such 
car from coming in contact with objects out- 
side of and near to such car; that there were 
on said side of said car only three iron bars, 
with a space between said bars of at least five 
inches, and of such width that the right elbow 
and a portion of ‘the right arm of a passenger 
on the north side of said car, when resting on 
the window sill of said car, or one of said iron 
bars, would protrude from the side of said 
car,’ and such allegation of negligence is there- 
fore withdrawn from your consideration.” 

In every possible way, by the several in- 
structions mentioned, the appellant sought to 
eliminate negligent construction of the car 
from the jury as causal negligence. Plaintiff 
having failed to connect the alleged negligent 
construction of the car with his injury as the 
petition shows, this allegation of negiigence 
became mere surplusage in the petition, so far 
as actionable or causal negligence is concerned. 
It was as if it had been left out entirely. In 
the face of this situation of the case, we find 
given for plaintiff instruction No. 5, which au- 
thorizes the jury to consider the negligent con- 
struction of the car as a part of the causal 
negligence. That instruction reads: 

“The court instructs the jury that, if you 
believe from the evidence that on the 23d day 
of April, 1917, the plaintiff became a passenger 
on one of the cars of the defendant, and was 
being carried as such along Olive street, . be- 
tween the 3100 and 3200 blocks, in the city of 
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St. Louis, Mo., and that the plaintiff’s arm 
was struck and the plaintiff injured in a col- 
lision between said car and an auto truck, and 
if you further find that plaintiff’s said in- 
juries were directly due to and caused by the 
failure of said defendant to equip the windows 
of said car with such a number of iron bars 
sufficient to protect the passengers while rid- 
ing on said car from being injured in a col- 
lision between said car and objects outside 
thereof, and that the servants and agents in 
charge of said car, under all the circumstances 
shown in the evidence, operated said car in 
which the plaintiff was being carried, if you 
so find, past or by an automobile truck that was 
in close proximity to said car, and if you fur- 
ther find that the said construction of said 
car and the said operation thereof were negli- 
gent, as that term is defined in another in- 
struction, and that as a direct result thereof 
the plaintiff was injured, then your verdict 
will be in favor of the plaintiff and against 
the defendant, provided you further find that 
at all times mentioned in the evidence the 
plaintiff was exercising ordinary care for his 
own safety.” 

The latter part of this instruction is too 
plain to call for comment. It directed the jury 


to consider as causal negligence, a thing which 


was not pleaded as such by plaintiff. The in- 


struction is broader than the petition, and in 
case after case we have condemned such in- 
structions. State ex rel. National Newspapers’ 
Ass’n v. Ellison, 176 S. W. loc. cit. 13; Bank 
v. Murdock, 62 Mo. loc. cit. 73; Mansur v. Botts, 
80 Mo. loc. cit. 658; Degonia v. Railroad, 224 
Mo. loc. cit. 589, 123 S. W. 807; and many 
other cases cited in the Ellison Case, supra. 

But, aside from this, there was absolute er- 
ror in refusing to give instruction No. 25 asked 
by defendant, or some other instruction of like 
import, absolutely withdrawing such alleged 
negligence from the jury because not pleaded 
and connected as causal negligence. It may 
be urged that instruction No. 13 for defendant 
in effect does do this very thing. If it does, 
then it conflicts with plaintiff's No. 5, supra. 
No. 13 does not in terms withdraw the alleged 
negligent construction of the car. as to bars 
at the window, and under the petition before 
us the defendant was entitled to have this 
done. Juries should not be allowed to stumble 
through a number of alleged negligent acts, 
when only one of them is charged to be the 
cause of the injury, or, in other words, the 
causal negligence. Plaintiff's instructions 
should not be broader than his pleadings, for, 
if so, the jury are liable to become confused. 
It is an absolute rule that the instruction 
should not include as causal negligence things 
which are not pleaded as the cause of the in- 
jury. 

To conclude, the negligent construction of 
the windows as to guards was not pleaded as 








causal negligence, and should not have been 
submitted as such. It should have been spe- 
cifically withdrawn by an instruction in the 
Nature of 25 refused to defendant. If it be 
said that defendant’s No. 13 withdrew it, then, 
as said above, we have conflict between No. 
5 for plaintiff and 13 for defendant. There is 
perhaps another error in No. 5, but the fore- 
going will suffice. 

IV. Suggestion has been made that even if 
instruction No. 5 included the alleged negli- 
gent construction of the car, it only required 
plaintiff to carry a greater burden. There are 
cases which hold that, where the plaintiff’s in- 
structions required the jury to find more facts 
than were necessary for a recovery, the plain- 
tiff was carrying an unnecessary burden, of 
which defendant could not complain, but such 
cases do not refer to the very essence of the 
right to recover as here. Nor do they reach a 
case where the defendant has properly re- 
quested the withdrawal of prejudicial matter, 
and as against that request the court has asked 
the jury to find upon the prejudicial and im- 
proper matter. Juries should not be left to 
wander through a mass of improper matter, 
lest they become entangled in its meshes. But, 
to repeat, under the petition the alleged negli- 
gence in the construction of the car was not 
for consideration. If No. 13 of defendant’s in- 
struction withdrew this matter, then it con- 
flicts with plaintiff’s No. 5, and made error. 
So, in any light, this case was not properly 
presented to the jury. There are other matters 
in the record which would require a reversal 
of this judgment, but the foregoing will suf- 
fice. The others may not appear upon a re- 
trial. The judgment should be reversed, and 
the cause remanded, when plaintiff can amend 
his petition, if he so desires, before another 
trial. As the petition now stands, we doubt 
whether it states a cause of action at all, but 
it could be amended before another trial. Neg- 
ligent construction is not pleaded as causal 
negligence, and “close proximity” is a very 
uncertain thing upon which to base alleged 
negligence. 

Let the judgment be reversed, and the cause 
remanded. 

All concur. 


Note—Negligence of Street Car Passenger in 
Exposing Hand or Arm Beyond Car—There is 
a line of cases holding that to ride in a street 
car with a hand or arm or other part of the 
body extending beyond the car is negligence as 


matter of law. Judge Thompson (Thompson 
on Negligence, sec. 2973) characterizes these 
cases as exhibiting “an obtuse brutality which 
is disgraceful to a civilized jurisprudence.” 
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Belonging to those cases is Malakia v. Rhode 
Island Co., R. L, 89 Atl. 337, holding that for 
a passenger to extend his arm to flick ashes from 
a cigar, with knowledge that there are trees 
close to the track, without looking to see if the 
car is in proximity to one, is negligence as mat- 
ter of law which will preclude recovery for in- 
juries so incurred. 

Holding to this view are: Weaver v. Balti- 
more & O. R. Co., 3 App. D. C. 436; Favre 
v. Louisville & N. R. Co., 91 Ky. 541; Todd v. 
Old Colony & F. R. R. Co., 7 Allen 207, 83 Ann. 
Dec. 679; Pittsburg & C. R. Co. v. Andrews, 39 
Ind. 329, 17 Am. Rep. 568; Union Pac. R. Co. 
v. Roeser, 69 Neb. 62, 95 N. W. 68; Benedict 
v. Minneapolis & St. L. R. Co., 86 Minn. 224, 
90 N. W. 360, 57 L. R. A. 639, and a number of 
others. 

Carrico v. West Virginia C. & P. R. Co., 35 
W. Va. 389, 14 S. E. 12, holds that such negli- 
gence will not preclude recovery if the accident 
would have happened in any event, or if the 
railroad company could, by the exercise of due 
care, have avoided the injury. 

Other cases hold that this does not consti- 
tute negligence per se on the part of the pas- 
senger. McCord v. Athanta & C. Air Line R. 


Co., 134 N. C. 53, 45 S. E. 1031; Gulf, C. & S. 
F. R. Co. v. Danshank, 6 Tex. Civ. App. 385, 25 
S. W. 295; Shields v. Minneapolis, etc., R. Co., 
Minn., 144 N. W. 1092; Kird v. New Orleans 
& N. W. R. Co., 105 La. 226, 29 So. 729. 

The Missouri cases hold, in accordance with 
the reported case, that the question is for the 


jury. Gardner v. Metropolitan St. R. Co., 223 
Mo. 389, 122 S. W. 1068. 

It is not negligence per se for a passenger to 
sit with his arm around a post supporting the 
roof, and with his foot, as well as his arm, ex- 
tending beyond the protection of the side of the 
car. Chicago City R. Co. v. Rood, 62 Ill, App. 
550. 

A passenger may extend his head beyond the 
side of the car without being negligent per se. 
Lacey v. Minneapolis St. R. Co., 118 Minn. 301, 
136 N. W. 878: La Barge v. Union Electric Co., 
138 Ia, 691, 116 N. W. 816; City Electric Co. 
v. Salmon, 1 Ga. App. 491, 57 S. E. 926. 

Question for jury when elbow projects slight- 
ly over window sill. Smith v. St. Louis Tran- 
sit Co., 120 Mo. App. 328, 97 S. W. 218. 

See in this corinection note in 50 L. R. A. (N. 
S.) 42. 








ITEMS OF PROFESSIONAL 
INTEREST. 


RECENT DECISIONS BY THE NEW YORK 


COUNTY LAWYERS ASSOCIATION COM- | 


MITTEE ON PROFESSIONAL ETHICS. 


QueEstTIon No. 207. 

Employment; Inconsistent; Retation to Cli- 
ent; Confidential Communications—Acceptance 
of employment adverse to interest of former 
client in matter of former employment, and 
using therein information acquired from for- 





mer client, disapproved.—A decedent leaves 
several extant wills, under the later ones of 
which X is a substantial beneficiary. X con- 
sults B, a lawyer, and informs him of such 
wills, and is advised for a time by B. Before 
any will is actually filed for probate, X re- 
ceives advice from B which arouses her dis- 
trust. She leaves B and employs V, another 
lawyer, to conduct the probate proceedings. 
Thereupon B accepts employment from an- 
other legatee under the earlier will, offers it 
for probate and opposes the probate of the 
later will, and B uses in his new employment 
and in opposition to the probate of the later 
will information and knowledge acquired 
through his conferences with X, 

In the opinion of the Committee can B, once 
having been consulted by X, and having ad- 
vised as to her rights, properly appear against 
her in proceedings subsequently instituted in- 
volving the assertion of such rights? 


ANSWER No. 207. 

In the opinion of the Committee, on the 
facts appearing in the question, the lawyer 
who was consulted by and advised X should 
not have accepted employment antagonistic to 
her interests. The information disclosed by 
X to the lawyer was privileged, and the ter- 
mination by X of the professional relationship 
did not release the lawyer from his obligation 
to keep her confidence inviolate and not to 
use it in hostility to her. Entire confidence 
between a lawyer and his client is essential 
to the proper discharge of the lawyer’s func- 
tions, and such confidence would be impossi- 
ble if the client should be exposed to the risk 
of having the lawyer use or even put himself 
in the position of appearing to use in hos- 
tility to his former client information which 
he obtained in confidence. 


QuEsTIon No. 208. 

Relation to the Court ;Relation to Third Per- 
sons; Relation to Other Attorneys—Withhold- 
ing upon application for stay of execution on 
judgment, of facts known to attorney respect- 
ing prior judgment against his client, which 
will imperil collection of judgment so stayed. 
Not necessarily improper. 

In the opinion of the Committee, is it im- 
proper for an attorney for an unsuccessful 
litigant, against whom a verdict has been ren- 
dered upon which a judgment against his cli- 
ent can be forthwith-entered in due course, 
to apply to the Court, upon the rendition of 
the verdict, for a stay of execution upon the 
judgment (without security) and upon such 
application to obtain such stay, when he knows 
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that another judgment has already been en- 
tered against his client upon which execution 
may immediately issue, without informing the 
Court, or his adversary, at’ the time of the 
application, of these facts which (the Com- 
mittee may assume) to the knowledge of the 
attorney will imperil the collection of the 
judgment so stayed at the expiration of the 
stay so obtained. 
ANSWER No. 208. 

The Committee assumes that the action has 
been defended in good faith and that the mo- 
tion for a stay is such a one as is usually 
made upon the rendition of a verdict where 
the unsuccessful attorney in good faith de- 
sires to protect his client pending investiga- 
tion of possible grounds for appeal. In such 
case, the Committee is of opinion that the un- 
successful attorney may regard the verdict as 
inconclusive of the successful party’s right to 
collect his judgment forthwith, and, there- 
fore, may properly apply for and obtain the 
stay without informing the Court or his ad- 
versary of the other judgment. If, in pass- 
ing upon the motion for a stay, the question 
of solvency is raised, the attorney, of course, 
should refrain from giving any misleading in- 
formation. 








CORRESPONDENCE. 


THE 1922 MEETING OF THE AMERICAN 
BAR ASSOCIATION. 


Editor, Central Law Journal: 


The American Bar Association is to hold 
its annual meeting this year at San Francisco, 
on August 9th, 10th and 11th. In the forty- 
four years of the Association’s existence, this 
is the first time it has met in California. The 
only time it ever came to the Pacific Coast 
was in 1908, when the convention was held in 
Seattle. 

In view of the recent Limitation of Arma- 
ments Conference at Washington and its bear- 
ing upon the interests of the United States, 
“in the region of the Pacific,’ to use the apt 
phrase of Secretary Hughes, this convention 
promises to be of more than ordinary impor- 
tance. 

Many distinguished lawyers will be in at- 
tendance, and unusually important matters 
will be considered, both in addresses and de- 
bates. Secretary of State Charles Evans 
Hughes has been invited to deliver the annual 
address. The significance of this is obvious. 
Elihu Root, Mr. Chief Justice Taft and many 





other leaders of the bar will be in attendance. 
The Rt. Hon. Lord Shaw, one of the most dis- 
tinguished law lords of Great Britain, will be 
the guest of the American Bar Assocjation, 
representing the British Bar. 

As usual, the National Conference of Com- 
missioners on Uniform State Laws will meet 
during the week preceding the session of the 
American Bar Association. 

Great enthusiasm is being manifested on the 
Pacific Coast over the approaching convention. 
Every effort is being made not only to increase 
the membership in the American Bar Associa- 
tion prior to the date of the convention, but 
to assure as near a hundred per cent atten- 
dance of the Pacific Coast members as pos- 
sible. 

San Francisco is, an ideal convention city, 
and August is the ideal month for holding the 
convention there. Bright, sunshiny days, cool 
evenings and comfortable nights make it pos- 
sible for men to meet and deliberate in com- 
fort. The time set for this convention is vaca- 
tion time. Every lawyer who has been ac- 
customed to attending the conventions of the 
American Bar Association should spend his 
vacation in San Francisco this year. Not alone 
is San Francisco attractive as a convention 
city, but the surrounding country offers op- 
portunity for many interesting and inexpen- 
sive side trips. Within one hundred miles of 
San Francisco is a wealth of scenic and na- 
tural attraction not found anywhere else in 
the United States. 

ANDREW Y. Woon, 

San Francisco, Cal. 








HUMOR OF THE LAW. 


Wrecked Motorist (phoning)—‘“Send assis- 
tance at once. I’ve turned turtle.” 

Voice (from the other end)—‘My dear sir, 
this is a garage. What you want is an aquar- 
ium.”—Burr. 


Senator Hiram Johnson was praising, at a 
dinner in Washington, the beauties of his na- 
tive State. 

“And our fish!” he exclaimed. “If you could 
see our jeweled fish swimming in the pellucid 
California water among the pink, the green 
and the cream-colored corals. Why, we ac- 
tually have in California fish that blush.” 

Senator Johnson smiled. 

“Of course, it’s no wonder they blush,” he 
added, “considering the abbreviated bathing 
suits that some of our California girls wear.” 
—Los Angeles Times. 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts, 


Copy of Opinion in any case referred to in this Digest 
may be procured by sending 25 cents to us or to the 
West Pub. Co., St. Paul, Minn. 


51, 
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United States D. C.... 

United States S. C. 
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1. Automobiles—Collision.—Where the driver 
of a motor truck turned into a street at a speed 
of 15 miles an hour without passing beyond 
and to the right of the intersection, and was 
thus on the left-hand side of the street, a mo- 
torcycle rider meeting the truck was not negli- 
gent as a matter of law in veering to the left 
and proceeding approximately parallel with the 
truck in an attempt to avert a collision in- 
stead of turning into the intersecting street 
which would have proved to be the better 
alternative—Kearney v. Castellotti, Cal., 203 
Pac. 1029. 

2. Negligence.—Automobilist who was in- 
jured when his car ran into a trench dug in 
an unlighted street was not chargeable with 
negligence as a matter of law because he was 
proceeding at such a rate of speed that he 
could not stop within the distance in which 
he could see the trench.—Spiker v. City of Ot- 
tumwa, Iowa, 186 N. W. 465. 

3. Negligence.—There is no duty to keep 
an automobile under such control that it may 
be properly stopped when approaching a pedes- 
trian, unless it is apparent to reasonably pru- 
dent men that failure to do so will be danger- 
ous to the pedestrain, or unless the pedestrian 
is in such a position on the highway that a 
reasonably prudent man observing him would 
take that precaution—Brown y. Yielding, Ala., 
90 So. 499. ; 

4. Right of Way.—Where two automobiles 
were approaching a street intersection, the one 
nearer and approaching from the right, under 
St. 1919, p. 215, § 20, subd. f, had the right of 
way to cross the intersection, but, on turning 
around the central point and returning in the 
direction from which it had come, lost the right 





of way to the other automobile, which at that 
time was nearer the intersection, and entering 
the intersection by the other automobile was 
not contributory negligence, preventing re- 
covery for damages.—Hill v. Jacquemart, Cal., 
203 Pac. 1021. 

5. Signal.—Evidence that the driver of an 
automobile attempted to turn around, cross- 
ing the side of the road which would be oc- 
cupied by vehicles coming from the other di- 
rection when a motorcyclist approaching from 
the opposite direction must have been within 
200 feet, and that no signal of intention to 
turn was given, held sufficient to warrant the 
jury in finding the driver of the automobile 
guilty of negligence—McComb v. Boardman, 
N. Y., 191 N. Y. S. 874. 

6. Bankruptey—Preference.—In considering a 
preference of creditors by a bankrupt, the in 
tent of the bankrupt to prefer is not material; 
but the test is whether the creditor charged 
with having received the preference had, at the 
time of receiving it, such information as ought 
to have led a reasonably prudent man to the 
conclusion that a preference had thereby been 
intended.—In re Brayton, U. S. D. C., 276 Fed. 
1020. 
* Ha Purchase by Insolvent.—Where shoe 
merchants, while so heavily involved that they 
had omitted customary statement of firm’s con- 
dition and had not taken stock, becayse fear- 
ful of facing conditions, purchased stock on a 
promise, not capable of fulfillment in an hon- 
est and regular way, to pay in 15 days, the 
purchase was fraudulent, and the sellers, who 
delivered about a week before the involuntary 
petition in bankruptcy was filed, were entitled 
to restoration.—In re Gurvitz, U. S. D. C., 276 
Fed., 931. 

8 Banks and Banking—Negligence.—W here 
bonds were left with a bank for safekeeping 
and the bank could not comply with a demand 
for a return, in an action to recover their 
value on the plea that the bonds had been 
lost or stolen, the burden is upon the bank to 
show, not only the alleged loss, but also that 
it occurred under circumstances which relieved 
the bank from liability, but when this burden 
has been met, the burden of proving negligence 
is upon the depositor—Kubli v. First Nat. 
Bank, Iowa, 186 N. W. 421. 

9. Bills and Notes—New Note.—Execution of 
a new note and a surrender of the former 
note is not the payment of the former note or 
of the debt evidenced thereby unless so in- 
tended.—Hill v. Texas Trust Co., Tex., 236 S 
W. 767. 

10.——-Validity.—There is a distinction be- 
tween those laws which render an instrument 
void for lack of a tax stamp and those which 
provide that the unstamped instrument shall 
not be enforceable, and the latter relates to 
the remedy, and the law of the forum will be 
applied, and the instrument enforced, if not 
obnoxious to the law of the forum.—Beadall 
v. Moore, N. Y., 191 N. Y. S. 826. 

11. Carriers of Goods—Damage by Flood.— 
A connecting carrier was not holding goods as 
warehouseman when they were damaged by a 
flood, so as to prevent an action against the 
initial carrier under the Carmack Amendment 
where notice of the arrival of the goods had 
not been given the “notify consignee.”—Ithaca 
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Roller Mills v. Ann Arbor R. Co., Mich., 186 N. 
W. 516. 


12. Loss by Strikes.—Though a bill of lad- 
ing provided the carrier should not be liable 
for loss caused by strikes, to make out a prima 
facie case the shipper is only required to show 
delivery to the carrier and failure to deliver 
at destination, and the burden of showing the 
facts necessary to exempt it from liability is 
on the carrier.—American Fruit Distributors v. 
Hines, Cal., 203 Pac. 821. 


13. Carriers of Passengers — Alighting.— A 
street car company owes to its passengers the 
duty to prevent the obstruction of the plat- 
forms by baskets or other objects which would 
endanger passengers when alighting.—Hopkins 
v. New Orleans Railway & Light Co., La., 90 
So. 512. 

14, Notice of Injury.—Though a carrier 
cannot exonerate itself altogether from liability 
to a person riding on a drover’s pass for in- 
juries caused by its negligence, it can stipu- 
late for a written notice of such injuries with- 
in a reasonable time as a condition precedent 
to such liability—Gooch v. Oregon Short Line 
R. Co., U. S. 8. C., 42 Sup. Ct. 192. 


15. Contracts — Acceptance.— Under a con- 
tract that plaintiff architects were to be paid 
upon accepted sketches only, where no sketch 
or plan submitted by them was ever accepted 
by defendant, and such failure to accept was 
not arbitrary, plaintiffs could not recover.— 
Baker v. Central Methodist Church, Wash., 203 
Pac. 977. 

16. Corporations — Authority of Charter.— 
That a grantee corporation has purchased lands 
for purposes not authorized by its charter is 
a question that may be examined into by the 
state, but the grantor may not complain.— 
Palmer v. Los Angeles, O. P. & S. M. Ry. Co., 
Cal.,» 203 Pac. 1012. 

17. Claim for Labor.—It was no part of 
the duties of the director and manager of a 
logging and sawmill company, as such, to 
rustle logs, help raft logs, build roads, etc., 
and, where such services were performed with 
the understanding that officers doing work 
clearly outside their other duties as officers 
were to be compensated, he had an allowable 
claim against the assets in the hands of a re- 
ceiver.—Pratt v. Wilcox, Wash., 203 Pac. 949. 


18. Liability of Stockholder—The owner 
of all the stock of a corporation is personally 
liable on a contract requiring the corporation 
to pay a stated sum of money, but which was 
signed by the stockholder alone in her in- 
Gvteeal capacity.—Daly v. Wilbur, Mo., 236 S. 

71 

19. Power of Officers.—Unless the certifi- 
cate of incorporation gives officers power to 
sell corporation’s real property, they may not 
contract to sell an integral part thereof, or 
one-fourth, without special authority from the 
stockholders.—N. A. sk & = v. Hewitt 
Realty Co., N. Y., 191 N. Y. S. 81 


20. Scielintion <ottieaie raat rl company 
issued annuity certificates and repudiated the 
same and impliedly consented to a rescission, 
transfers of the certificates thereafter by blank 
indorsements were equitable assignments of 
causes of action arising out of the cancellation 
to recover money paid for the certificates 
though such certificates were not transferred 
on the books of the company as required by 
their terms.—Sherman v. International Life 
Ins. Co., Mo., 236 S. W. 634. 

21. Service of Process.—Court had juris- 
diction over a foreign corporation by service 
of process on sole person in charge of its of- 
fice in New York, where orders were taken and 
transmitted to it at its poinecont place of busi- 
ness in another state, though the contracts of 
sale had to be approved at the principal place 
of business and remittances were made direct. 
—Hall v. Weil-Kalter Mfg. Co., N. Y., 191 ™ 
Y. S. 884. 

22.—Services of Director.—Director suing 
for services is not estopped to recover by rea- 
son of failure to include his claim as a com- 
pear liability in its annual report which might 
ave induced third persons not parties to the 
action to purchase stock in the eBpen: but 
of which there was no evidence.—Spence BS 
aoe Steel Go-Cart Co., Mich., 186 N. W. 





T 


23. Situs of Shares.—Shares of stock are 
not chattels, but are in the nature of choses 
in action, are intangible incorporeal personal 
property, and may have a situs for some pur- 
poses at the domicile of the owner and for 
some purposes at the domicile of the corpora- 
tion, and it makes no difference in determin- 
ing such situs where the certificate of stock 
may physically be, since it is merely evidence 
of title to the stock.—Vidal v. South American 
Securities Co., U. S. C. C. A., 276 Fed. 855. 


24. Criminal Law—Bar to Prosecution.— 
Where a deposition was presented charging de- 
fendant with driving a motor truck without 
a chauffeurs’ license, and driving such truck 
in a careless and reckless manner, and on 
being signaled, failing to turn to the right, and 
defendant pleaded guilty to driving a truck 
without a license, and the court suspended sen- 
tence, the conviction for driving without a 
license was a bar to the further prosecution 
of the defendant, since there could be but one 
conviction, under Penal Law, § 1938.—People v. 
Aldrich, N. Y., 191 N. Y. S. 899. 


25. Damages—Breach of Contract.—Where, 
because of delay caused by contractor’s breach 
of contract to put in the glass in a building 
being constructed, it became necessary to put 
muslin in the windows of the building, so as 
to preserve the interior and machinery there- 
in, the contractor was liable for the cost of 
putting in the muslin.—Elias v. Wright., U. S 
C. C. A., 276 Fed. 908. 

26. Fixtures—Mortgage.—Where the owner 
of mining claims in operation affixed mining 
machinery firmly to the realty to use in operat- 
ing the mines, they were part of the realty, 
and passed in a purchase-money mortgage on 
the claims “together with all improvements” 
given by a purchaser. and could not be at- 
tacked by a creditor whose debt against the 
purchaser was acquired subsequent to giving 
the purchase-money mortgage.—Reeder v. 
Smith, Wash., 203 Pac. 951. 

27. Fraudulent Conveyances — Bulk Sales 
Law.—Under a contract for the sale of a half 
interest in a stock of trade, good will, and 
business, “an interest in or to the business or 
trade of the vendor” was sold and conveyed 
to vendee within bulk sales law.—Spokane Mer- 
chants’ Ass’n v. Koska, Wash., 203 Pac. 969. 


28. Conveyance to Wife—wWhere a wife, to 
whom land was conveyed by her husband, was 
not cognizant. prior to the execution and de- 
livery of the deed, of his intent to defraud 
existing creditors, such convevance passed the 
legal title to her, whatever his purpose and 
regardless of any statement or subsequent oral 
agreement to constitute her the fraudulent 
vendee for svch vurposes.—Jamison v. Wells, 
Tex., 236 S. W. 806. 


29. Highways—“Out of Repair.” 
driving of a motor truck owned bv 
court and used in such work. upon a county 
road, by one of its agents, servants or em- 
ployees. in consequence of which a citizen 
traveling on such road is fatally inivred, does 
not make the road unsafe for travel or “out 
of repair” within the meaning of section 154 
of chapter 43 of the Code Supp. 1918 (sec. 1940- 
154). and in such case the county court is not 
liable in dama¢es for the death of the nerson 
so inivred, under or hy virtue of seid statute. 
ee eg v. Roane County Court, W. Va., 110 


30. Innkeepers — Identification of Guests.— 
Rule of hotel requiring identification of per- 
sons without baggage, before assignment to a 
room. held reasonable.—Coquelet v. Union Hotel 
Co., Md., 115 Atl. 813. 


31. Imsurance — Assignment of Policy.— 
Where each of two partners took out life in- 
surance policies payable to the other. and, up- 
on dissolution of the partnership, the policy 
under which plaintiff was beneficiary was de- 
livered to defendant, plaintiff’s former partner, 
by plaintiff's bookkeeper under general instruc- 
tions to turn all papers belonging to defendant 
over to him, such delivery constituted an equi- 
table assignment of the policy, and was as ef- 
fective as if a formal assignment had been 
made.—Scheid v. Storch, Pa., 115 Atl. 841. 


32. Assignment of Policy.—Where a sale is 
made and the property is destroyed before pur- 


Negligent 
a county 
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chaser secures the company’s agreement to as- 
signment of the policy as required by the clause 
avoiding the policy in case of change of owner- 
ship unless consented to in writing, the in- 
surer is not liable for the loss.—Menger vy. In- 
land Empire Farmers’ Mut. Fire Ins. Co., Wash., 
203 Pac. 934. 

33. Damage From Smoke.— Where the 
property of a holder of a fire insurance policy 
was injured by smoke and soot escaping from 
an oil stove, on account of the burners of the 
stove being ‘turned too high, and the stove was 
extinguished by merely turning the burners 
down, there could be no recovery against the 
insurer; the fire being limited to the stove it- 
self.—Hansen v. Lemars Mut. Ins. Ass’n, Iowa, 
186 N. W. 468. 

34.—Oral Contract.—In a suit on an oral con- 
tract to issue a fire insurance policy covering 
standing grain, plaintiff could recover, though 
the policies thereafter issued did not cover 
standing grain.—Connecticut Fire Ins. Co. v. 
Fields, Tex., 236 S. W. 790. 


35. Intoxicating Liquors—“Concurrent 
Power.’—The words “concurrent power,” as 
used in Const. U. S. Amend. 18, § 2, giving Con- 
gress and the several states “concurrent power” 
to enforce its provisions, do not mean a joint 
power to be executed both by Congress and 
the several states, but a separate power in 
each, which neither can make exclusive by 
first legislating for its enforcement or by first 
prosecuting under their respective enforcement 
laws.—Cooley v. State, Ga., 110 S. E. 44 


36. Evidence.—Act Ga. March 28, 1917 § 
22, providing that, when any apparatus used 
for manufacture of intoxicating liquors is 
found upon premises, the same shall be prima 
facie evidence that the person in actual pos- 
session of the premises has knowledge of the 
existence of the same, does not deny due pro- 
cess of law, though under Pen. Code Ga. 1910, 
§§ 1036 and 1037, defendant has only the right 
to make a statement not under oath, and hus- 
band and wife are not competent or compell- 
able to give evidence for or against each other. 
—Hawes v. State of Georgia, U. S. S. C., 42 
Sup. Ct. 204. 

37. Use of Automobile.—That driver has 
small quantity of liquor on his person not con- 
clusive that automobile was used to convey 
it—Tutton v. State,—Ga., 110 S. BE. 456. 


38. Landlord and Tenant—Reasonable Care.. 
—Where owner permitted association to use 
building rent free for rummage sale his duty 
towards persons attending sale, if any, was 
merely to use reasonable care to see that build- 
ing was reasonably safe.—Davis v. Schmitt 
Bros., N. Y., 192 N. Y. 8S. 15. 


39. Right to Forfeit Lease.—Acceptance by 
a lessor under protest of accrued rent after 
the time it became due and payable, where at 
the same time he made public declaration be- 
fore a notary that he reserved his rights un- 
der the lease, held not a waiver of his right 
to enforce a forfeiture of the lease under its 
terms for failure to make the payment when 
due.—Del Toro v. Juncos Central Co., U. S. C. 
C. A., 276 Fed. 894. 

40. Use as “Liquor Store.”—A lessee under 
a lease of premises for use as a liquor store 
cannot take advantage of his own unlawful 
act by asserting that the lease was void from 
its inception because against public policy and 
violative of the spirit of the Proctor Law when 
sued for rent—Home Brewing Co. v. Kauf- 
man, Ind., 133 N. E. 842 


41. Libel and Slander—Slander Per Se.— 
Language charging that a person is infected 
with a loathsome, contagious venereal disease 
is actionable per se.—Mann v. Bulgin, Idaho, 
203 Pac. 463. 


42. Lieenses—Unincorporated Associations.— 
A common-law company operating under a 
declaration of trust, by the terms of which 
neither the trustees nor shareholders could be 
held individually liable for the debts of the 
concern, was an unincorporated association or- 
ganized for the purpose of selling shares of 
stock, within the Blue ead Law.—Schmidt v. 
Stortz, Mo., 236 S. W. 69 


43. Master and Seles ae of Risk. 
—A. railroad blacksmith, who was injured on 
tripping over scrap iron negligently left in a 





temporary passageway through which he was 
assisting to carry a heavy drawbar, in obedi- 
ence to.his foreman’s order, in doing which he 
was required to walk backwards, did not as- 
sume the risk by failing to keep looking back- 
ward, he having a right to assume that his 
foreman would not order him to so use such 
passageway without seeing that it was free 
from obstructions. —Glidewell v. Quincey, O. 
K. C. R. Co., Mo., 236 S. W. 677. 


44, Assumption of Risk.—Under the fed- 
eral Employers’ Liability Act, a member of a 
train crew did not assume the risk of the engi- 
neer’s negligence in disregarding a signal to 
stop, which he could not have foreseen or ex- 
pected, and which was the sole, direct, and im- 
mediate cause of the injury.—Reed v. Director 
General of Railroads,—U. S. S. C., 42 Sup. Ct. 


* 
45. Negligence.—Injury to servant struck 
in the eye by a small piece of a strand of a 
wire cable while cutting it with a chisel to 
release it from tongs to which it was tied 
held not to justify a charge of negligence 
against the part of the niet ee v. M. 
E. Leming Lumber Co., Mo., 236 S. . 689. 


46. Municipal pssiiadiaebins achumiie Side- 
walk.—-In an action against a city for injuries 
sustained from falling on a sidewalk, the ques- 
tion of whether a hole was of such a character 
to naturally grasp a shoe heel of the usual 
size worn by women was for the jury.—Cal- 
ligan v. Monongahela City, Pa., 115 Atl. 869. 


47. Negligence— Duty to Trespasser.— The 
mere fact that the driver of a motor truck 
agreed to stop it in order that one riding with- 
out permission might alight imposed on the 
driver no duty of ascertaining at each step in 
the operation of the vehicle whether the tres- 
passer was in a safe or dangerous position with 
respect to ordinary movements of the car, and 
where he did not know that the trespasser was 
in a place of peril and likely to be injured at 
the time the truck was speeded or jerked as it 
was approaching the curb for the purpose of 
stopping, but was still six feet from the curb, 
liability could not be predicted on such jerk. 

McGhee v. Birmingham News Co., Ala., 
So. 492 

48. Presumptive.—Where testimony showed 
that defendant’s gate had no hinges, and that 
it fell upon plaintiff child while passing on 
the sidewalk, it was error to instruct that no 
presumption of negligence arose from the mere 
happening of an accident, and that the burden 
was on the plaintiff to prove that the acci- 
dent in question was occasioned by the neg- 
ligence of the defendant; a prima facie pre- 
sumption of negligence arising from the acci- 
dent itself.—Pindell vy. Rubenstein, Md. 115 
Atl. 859. 

49, Unguarded Pond—The owner of a 
vacant lot containing an unguarded pond, 
formed in an abandoned quarry with precipi- 
tous banks, reached by an open driveway ex- 
tending to a street 150 feet away, who per- 
mits children to play on the premises, is not 
liable for the death of an eight year old boy, 
drowned by falling into the pond.—Rallo v. 
Heman Const. Co., Mo., 236 S. W. 632. 


50. Principal and Agent—Agent’s Malicious 
Acts.—An agent acting in dual capacity can- 
not individually conspire with himself as agent 
and so make his principal liable for his sub- 
sequent acts not otherwise authorized and not 
ratified, and his lack of such power cannot be 
overcome bv proof that he attempted to ex- 
ercise it.—Fitzhugh v. Grand Trunk Ry. Co., 
N. H., 115 Atl., 803. 

51. Authority of Agent.—There is no pre- 
sumption from an agent’s authority to sell 
goods that he has authority, after the goods 
are shipped and delivered to the purchaser by 
the seller, to receive them back and rescind 
ae sale.—Leverett v. Garland Co., Ala., 90 So. 


52.—Termination of Agency.—Where the evi- 
dence was conflicting as to whether plaintiff 
had previously sold defendant’s machine as 
agent on commission or as a dealer, and there 
was testimony for defendant that, whatever its 
relationship with plaintiff, that relationship had 
been terminated before the sale in controversy, 
a verdict could have been rendered for defend- 
ant in an action for commission on a sale by 
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another agent to a customer located by plain- 
tiff so that a directed verdict for plaintiff can- 
not be sustained.—Richardson v. Empire Cream 
Separator Co., N. H., 115 Atl. 917. 

53. Railroads—Look and Listen.—The duty 
of care imposed by law upon one approaching 
a railroad tratk requires that he look and 
listen from a point from which he can see or 
hear whether or not a train is approaching.— 
Testo v. Oregon-Washington R. & Nav. Co., 
Idaho, 203 Pac. 1065. 

54. Negligence.—Where plaintiff stumbled 
over tongue of express company’s truck on 
depot platform in crossing platform for the 
sole purpose of depositing letter in mail box 
located thereon, the express company, which 
had leased a portion of the depot and used 
platform to convey packages between trains 
and express office, was not liable for injuries 
sustained, even if it was negligence to leave 
truck handle down instead of elevated.—Shaw- 
ver v. American Ry. Express Co., Tex., 236 S. 
W. 800. 

55. Sales—Delivery.—Where a contract for 
the sale of bleached goods, dated January 7, 
provided that the seller should ship the same 
at once to a designated consignee, to be held 
by it for the buyers, a delivery on February 
26 was neither a delivery at once nor within 
a reasonable time.-—Tilton v. Schwarz, N. Y., 
191 N. Y. S. 862. 

56. Divisible Contract.—A contract for the 
sale of five carloads of shells was a divisible 
contract, where the price was not a lump sum, 
but $25 a ton, and did not depend upon the 
quantity ordered, and the buyer’s right to re- 
turn some of the shells because unsuitable for 
the purpose for which purchased was not af- 
fected by his failure to return others which 
were similar, in the absence of any injury to 
the seller from the failure to return all the 
sheNs, though the failure to return them all 
might bear on the buyer’s good faith.—Luria 
Bros. & Co. v. Klaff, Md., 115 Atl. 849. 


57. Street Railroads—Maintenance of Bridge. 
—A valid contract made by a county court 
with a public service corporation in relation 
to the maintenance of a highway bridge which 
is used by such public service corporation in 
connection with its use by the general public 
inures to the benefit of a city whose territorial 
limits have been extended so as to include such 
bridge, and may be enforced by such city by 
any means which would have been available to 
such county court for its enforcement had it 
not been included in the corporate limits of 
such city.—City of ponaecenen v. Wheeling Trac- 
tion Co., W. Va., 110 S. 69. 

58. Rice Prnetinat — Tm lessor’s consent to 
assumption of lease by lessee’s assignee was 
given on Sunday did not preclude lessor from 
recovering from assignee for use and occu- 
pancy of premises, notwithstanding Code 1907, 
§ 3246, making Sunday contracts, with certain 
exceptions, void.—Stewart*v. Harbin, Ala., 90 
So. 496. 

59. Taxation—Tax Sale.—The fact that only 
a part of the property sold for delinquent 
taxes was dually assessed, and that the taxes 
on the part so assessed were paid previous to 
the date of the tax sale, no matter by whom 
paid, has the effect of annulling the tax sale, 
the same as if all of the property had been 
dually assessed and all of the taxes had been 
paid; and such a nullity is not cured by the 
rescription of 3 '§ -y’ ethene Heirs v. Ran- 

in’s Heirs, La., 90 So. 


60. Trusts — weno a — Purchasers at 
sheriff's sale who secured the property at a 
low price by representing to judgment debtors 
and others that they were bidding in the prop- 
erty for the judgment debtors, after persuad- 
ing them not to borrow money arranged for 
for liquidation, and who promised to trans- 
fer upon repayment of money and interest, 
held trustees for the judgment debtors.—Hart- 
zell v. Whitmore, Pa., 115 Atl. 840. 


61. Resulting Trust.—Where a husband, to 
whom money was turned over by his wife for 
investment on her account, invested some of 
it in improvements on a lot owned by him, 
no resulting trust arose in such property which 
was not purchased with the wife’s money.— 
ot v. St. Louis Union Trust Co., Mo., 236 S. W. 





62. Un\ited States — Loss of Contractor.— 
Where a contractor with the architects super- 
vising the construction of a custom house pro- 
vided for payment of a percentage of the ac- 
tual cost of the work executed from the draw- 
ings and specifications, as shown on the books 
of the supervising architect’s office by the net 
amounts of contracts awarded and proposals 
accepted for additions and deductions, and Con- 
gress, by Act May 27, 1908, authorized a pay- 
ment to the contractor in addition to the con- 
tract price to reimburse him for any actual 
loss in consequence of the San Francisco earth- 
quake and fire, the architects held entitled to 
the specified percentage of such additional pay- 
ment, as the statute did not award a mere 
gratuity, but changed the contract, and it was 
immaterial that the architects unsuccessfully 
applied to Congress for relief.—United States 
v. Cook, U. S. S. C., 42 Sup. ; 

63. Wills — Restraint Upon Alienation.— 
Where a testator devises to his executors in 
trust for one of his sons an interest in his 
estate unlimited as to duration, and provides 
that such executors shall use the same for the 
support and maintenance of such son and his 
family, and for no other purpose, and that such 
son shall not have the power to alien or create 
a charge against said estate, such provisions 
creates an equitable fee simple in such son, 
and the attempt to restrain the use of the same 
as above indicated is void.—McCreery v. John- 
ston, W. Va., 110 S. E. 464. 


64. Revocation.—A will is not revoked or 
canceled by the testator writing across the 
face of it, “Will revoked,” and “This will is 
hereby revoked” signed by the testator with- 
out witnesses; the writing not actually blot- 
ting out, obliterating, or blurring the context 
of the will, though written across the face 
thereof. under Decedent Estate Law, § 34.— 
In re Parsons’ Estate, N. Y., 191 N. Y. S. 910. 

65. Testamentary Capacity. —A_ delusion 


* which merely moves the testator to make a 


will, but does not influence or control him in 
disposing of his property, does not destroy his 
testamentary capacity. —Spry v. Logansport 
Loan & Trust Co., Ind., 133 N. EB. 827. 


66. Workmen’s Compensation Act—Election. 
—One suing for death of servant on theory 
that defendant rejected Workmen’s Compensa- 
tion Act, and Acts 1917, c. 165, § 2, as pro- 
vided in Acts 1915, c. 106 §§ 3, 4, cannot re- 
cover unless he shows that defendant filed 
with the Industrial Board a notice of election 
to reject the provisions of the act, that such 
filing was made prior to the accident, and that 
such notice was placed in a conspicuous place 
in the plant or it was served upon decedent 
pefsonally.—American Coal Mining Co. v. Lewis, 
Ind., 133 N. E. 846 


67. Liability of Third Party.—All that sec- 
tion 7 of the Workmen’s Compensation Act 
intended to do was to give the employer a 
statutory subrogation pro tanto to the rights 
of an employee injured through the negligence 
of a third party, and employee claiming com- 
pensation from the employer did not forfeit 
his right of action against the third person, 
such section only giving the employer an in- 
terest in the subject-matter of the litigation, 
which is essential to the maintenance of an 
action under Code Prac. art. 15, although such 
third party had the right by appropriate ex- 
ception to require that the employer be made 
a party, but the total liability of the third 
person was to be determined by Civ. Code, art. 
°2315.—Lowe v. Morgan’s Louisiana & T. R. & 
S. S. Co., La., 90 So. 429. 


68. Non-resident.—The provisions of Work- 
men’s Compensation Act, §§ 2, 4, that every 
employer and every employee with certain ex- 
ceptions should be presumed to have accepted 
the act, and that every contract of employ- 
ment should be presumed to have been made 
subject to its provisions, were intended only to 
apply to such persons as were residents of the 
state, and made their contracts of employment 
within the state, or maintained an office and 
place for doing business within the state, and 
cannot be applied to an iniury to a non-resi- 
dent employee working in the state under con- 
tract of employment entered into in another 
state by a non-resident corporation whose office 
was in that state.—Darsch v. Thearle Duffield 
Fire Works Display Co., Ind., 133 N. E. 525. 





